
am writing this note from
the Solid/Hazardous Waste
Conference in Gatlinburg.

Unfortunately, I was not able to get
to the conference until Thursday
(the second of three days) at noon.
My first session was to hear
Magistrate Susan Lee speak about
her views of the legal profession and

tips for attorneys from her perspective as a magistrate
judge in the Eastern District of Tennessee. The balance
this afternoon will be spent in the ethics sessions mod-
erated and presented by Jim Wright and Carl Pierce.

While I have been practicing environmental law for
about 15 years, I started attending the conference only
about five years ago. I am convinced now that, for sev-
eral reasons, it was a mistake on my part to not have
been attending the conference almost every year since
I have been practicing environmental law. 

First, the conference provides the opportunity to meet
and speak with other attorneys practicing environmental
law. I have found fellow environmental law practitioners
to be very open to discussing issues of interest to me
and/or my clients. The attorneys in the Office of General
Counsel and the Attorney General’s Office are equally
open to discussions about client matters and matters of

general interest to environmental practitioners.
Second, the conference provides the opportunity to

meeting with representatives of the Department of
Environment and Conservation — on a social basis, in
an effort to deal with matters for clients, and/or to discuss
issues of interest to me as an environmental practitioner.

Third, the conference provides an opportunity to
fulfill CLE requirements and to sit in on technical
sessions that are beneficial or may prove beneficial to
my practice.

Fourth, this area of our state is extraordinarily beau-
tiful. For someone who grew up in the middle and east-
ern section of our state and has been living in the
Memphis area for almost thirty (30) years (I do love
seeing the Mississippi River in the late afternoon), it
gives me an opportunity to feel that I am “back home.”

If even some small portion of your practice is based
in environmental law, I would suggest that you should
attend next year’s conference that is scheduled for
April 30 through May 2, 2008. !

Randy Womack
Chairperson

Randy Womack is an attorney with Glankler Brown PLLC
and concentrates his practice in the areas of environmental
law, insurance, contracts and commercial litigation.
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his past February, teams from the
University of Tennessee College of
Law and from the University of

Memphis Cecil C. Humphreys School of Law
competed at the 19th Annual National
Environmental Law Moot Court
Competition at Pace Law School, White
Plains, New York. The moot court competi-
tion problem involved teams from nearly 70
law schools arguing six complex issues in a
transboundary (Canadian villages v. USA
utilities) climate change tort case. The
Environmental Law Section provided some

financial support for the teams. 

UNIVERSITY OF MEMPHIS SCHOOL OF LAW
ENVIRONMENTAL LAW MOOT COURT TEAM
The team from the University of Memphis Cecil C.
Humphreys School of Law, under the direction of
Professor David Case, reached the final round of the
competition and presiding judges named Tamara
Zellars Buck Best Oralist in the first of the team’s
three preliminary rounds. In the Quarterfinals,
Memphis defeated the University of Alabama and the
University of Oregon to advance with eight other

T

PACE UNIVERSITY’S 19TH ANNUAL ENVIRONMENTAL LAW MOOT COURT COMPETITION

TBA Environmental Law Section Lends
Support to Law School Teams 
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This article was first published in the American Bar
Association’s State and Regional Environmental
Cooperation Committee’s February 2007 Newsletter, and is
being reprinted with permission here in a slightly altered form
from the original.

n August 8, 2005, President Bush signed into law
the Energy Policy Act of 2005.1 While other
areas of this law received much more publicity,

Title XV, Subtitle B of the Energy Policy Act, entitled the
Underground Storage Tank Compliance Act of 2005, will
require states to make significant changes to their
Underground Storage Tank (UST) programs in the next
few years.2 The Act amends the Solid Waste Disposal
Act,3 which is the federal legislation that initially estab-
lished a program for regulating USTs.4 The goal of the
UST Compliance Act of 2005 is to better prevent releas-
es of petroleum into the environment from leaking USTs.5

This Act is the first time Congress has made significant
amendments to the technical federal UST program in
nineteen years.6 The New England Interstate Water
Pollution Control Commission stated that the Act “will
have the largest impact on the underground storage tank
program since its inception more than 20 years ago.”7

This article will provide a quick overview of how the
UST Compliance Act of 2005 will impact state run
UST programs. The Act contains significant
new substantive requirements for owners and
operators of USTs and requires the EPA to
issue grant guidelines to the states to imple-
ment these new requirements.8 States that
receive federal funding for their UST pro-
grams must comply with the requirements in
these grant guidelines in order to con-
tinue receiving federal funding.9

This article will describe sev-
eral of the most significant new
substantive requirements in
the Act and implementing
grant guidelines including new
requirements for delivery pro-
hibition, operator training, and
secondary containment or finan-
cial responsibility.10 This article
will also discuss how Tennessee
is taking steps to comply with
these new requirements.

DELIVERY PROHIBITION
The UST Compliance Act of 2005
(the Act) makes it unlawful to

“…deliver to, deposit into, or accept” petroleum into a
UST, which the EPA or state authorized program deter-
mines to be “ineligible” for such delivery.11 By August
2006, the Act required the EPA to issue grant guidelines,
which describe the “processes and procedures,” which
states should use in determining if a UST is ineligible for
delivery of petroleum.12 EPA met this deadline and issued
final guidelines in August 2006.13 States must comply with
all requirements in the delivery prohibition guidelines in
order to continue receiving federal funding by August
2007.14 The guidelines address four major processes that
state UST programs must have in place to implement the
delivery prohibition requirements of the Act. 

First, the delivery prohibition guidelines require
states to follow a process for determining which USTs
are ineligible for delivery of petroleum.15 Specifically,
states must declare a UST ineligible upon determining
that there is equipment violations associated with the
UST.16 In addition, states should declare USTs ineligible
if owners/operators fail to correct operational violations,
associated with the USTs, after being issued a written
Notice of Violation or other citation.17

Second, the guidelines require states to have a
process, which adequately notifies owners and/or opera-

tors and product
deliverers of

when a
UST has

become

Energy Policy Act of 2005 Means Major Changes
For State Underground Storage Tank Programs
By Wilson S. Buntini
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ineligible for delivery of petroleum.18 The guidelines
provide states with several options. One option is to
affix a red tag to the fill pipe of a UST that has been
determined to be ineligible, which warns owners, oper-
ators and product deliveries that petroleum should not
be accepted or deposited into the UST.19 Another
option is the use of green tags, which indicate that a
UST is eligible for delivery of petroleum.20

Third, the guidelines specify the process states
must have in place to reclassify an ineligible UST as
eligible for delivery of petroleum.21 This process must
ensure that a state will reclassify an ineligible UST as
eligible “as soon as practicable” after determining
that the UST is back in compliance.22 Although a
specific time period for reclassification is not stated,
EPA suggests in its guidelines that states should
reclassify tanks no later than five business days after
being notified of a return to compliance.23

Finally, EPA, in its guidelines, requires states to
have a process, which notifies owners and/or operators
of ineligible USTs in writing prior to prohibiting deliv-
ery or deposit of petroleum.24 This notice can take the
form of a written letter or field citation.25 If the owner
or operator is not present at the facility during an
inspection, the written notice, explaining that the
tanks are now ineligible for delivery of petroleum, can
be left with an employee at the facility.26 The guide-
lines also state that the use of green tags or red tags
may be sufficient notice to product delivers.27

The Tennessee Underground Storage Tank
Division (Division) is on track to meet all the require-
ments for delivery prohibition in the Act and the
grant guidelines. The Tennessee UST Act28 already
prohibits the delivery, deposit, or acceptance of petro-
leum into USTs without a current certificate.29 Under
the Tennessee UST Act, the Division can revoke a
UST certificate if the owner fails to comply with the
requirements of the Tennessee UST Act.30 Therefore,
the Division already prohibits deliveries to or accept-
ance of petroleum into USTs with equipment or oper-
ational violations and, as a result, meets the require-
ments of the Act.31

Although no statutory or regulatory changes need
to be made to comply with the delivery prohibition
requirements of the Act, the Division is in the
process of drafting policy to implement the processes
and procedures required in the federal delivery prohi-
bition guidelines. Tennessee will utilize red tags to
notify owner/operators and product deliverers of inel-
igible USTs and is drafting policy describing the red
tagging process.32

The Division does not have the authority to red tag
a UST as ineligible immediately after an operational
compliance inspection is performed. USTs cannot be
red tagged until an administrative order, issued to an
owner or operator becomes final.33 The Division

expects to finish its policy and begin red tagging ineli-
gible USTs well ahead of the August 2007 deadline
required by the EPA. 

OPERATOR TRAINING
In addition to establishing a delivery prohibition pro-
gram, the Act requires states to develop state-specific
training requirements for three different classes of
operators.34 The Act instructs EPA to consult with the
states and then issue final guidelines on operator train-
ing by August 2007.35 As with the delivery prohibition
guidelines, states receiving funding under the Solid
Waste Disposal Act would have to amend their pro-
grams to meet the operator-training requirements by
August 2009.36

Specifically, the Act describes the three different
classes of operators as follows: (1) persons with primary
responsibility for on-site operation and maintenance
of the UST system; (2) persons with daily on-site
responsibility for operation and maintenance of the
UST system; and (3) daily on-site employees with the
responsibility of addressing emergencies caused as a
result of a spill or release from a UST system.37 The
idea behind having different levels of training is that a
clerk, who works the night shift at a gas station, should
not be required to know everything that a manager,
who is in charge of keeping the USTs in compliance,
must know.

The Tennessee Division of Underground Storage
Tanks believes that it already has the state statutory
authority necessary to comply with the requirements
of the Act. In fact, Tennessee’s UST Act requires a
certification program for operators of USTs.38 Division
personnel are currently working on draft rules, which
will implement the Tennessee UST Act’s requirement
of having a certification program and which will be
consistent with EPA’s final operator training guide-
lines. These draft rules will describe in detail the test-
ing process that UST operators will have to go through
in order to become certified. Upon implementation,
Tennessee will join California as the only other state
that has a certification program for operators.

SECONDARY CONTAINMENT
The Act provides for additional protection of the
groundwater from releases of petroleum by requiring
states to take one of two options.39 First, states can
require all new or replaced tanks and associated piping
“…within 1,000 feet of an existing community water
system or existing potable drinking water well…” to be
secondarily contained.40 The other option is to require
manufacturers and installers of tanks and piping,
installed in a state, to maintain evidence of insurance
or financial responsibility, which can cover the clean
up of a future release caused by improper manufactur-
ing or installation.41 The Act required EPA to require

3
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states to select one of these two options by February 8,
2007.42 The option of requiring secondary contain-
ment of tanks and piping will be addressed first.

EPA issued final secondary containment guidelines
on November 15, 2006, which requires states to begin
implementing secondary containment or financial
responsibility requirements by February 8, 2007.43

These guidelines emphasize that secondary contain-
ment involves both release prevention and release
detection.44 For example, USTs and piping with sec-
ondary containment have double walls or an internal
lining, which improves release prevention.45 Systems
with secondary containment also monitor and warn
when a release from the inner wall has occurred.46 This
is called interstitial monitoring.47 The guidelines reit-
erate that every new or replaced UST or new or
replaced piping associated with a UST must have sec-
ondary containment if it is within 1,000 feet of an
existing community water system or existing potable
drinking water well.48 The 1,000 feet is measured from
the closest part of the new or replaced UST or piping
and the closest part of the community water system,
which includes all water lines.49

In addition, the guidelines clarify that requirements
of secondary containment are specific to the UST sys-
tem being replaced.50 Therefore, replacing a single
UST system with new secondarily contained tanks and

piping would not trigger the requirement to secondar-
ily containment all UST systems at a facility.51 Finally,
the guidelines specify that suction piping is not
required to be secondarily contained.52

Tennessee has selected the secondary containment
option. In December 2006, the Tennessee Petroleum
Underground Storage Tank Board promulgated sec-
ondary containment rules that incorporate the
requirements of the Act and guidelines.53 Tennessee’s
rules will be different from the federal guidelines in
one major aspect. Under the EPA’s guidelines, states
must come up with a procedure to ensure that new or
replaced piping and/or tanks, which are within 1,000
feet of an existing potable water well or an existing
community water system, are secondarily contained.54

In order to determine if new or replaced piping and/or
tanks must be secondarily contained, owners and or
operators would likely have to do a water use survey
and report the results to the state. This would be bur-
densome for owners and operators, and it would be dif-
ficult to enforce by the Division. Because of these dif-
ficulties, the Tennessee Petroleum Underground
Storage Tank Board decided to require secondary con-
tainment of all new or replaced tanks and piping. 

FINANCIAL RESPONSIBILITY
If a state decides not to require secondary contain-
ment as described above, the state must require man-
ufacturers of USTs and/or piping used in the state and
installers of UST systems in the state to maintain evi-
dence of insurance or financial responsibility, which
can cover the clean up of a future release caused by
improper manufacturing or installation of USTs.55 In
May 2006, EPA issued draft guidelines to the state
implementing the financial responsibility require-
ments of the Act.56 Under these guidelines, states
must require a minimum of one million dollars per
release and two million dollars of annual coverage for
each year.57 The draft guidelines also require manufac-
turers and installers to maintain evidence of coverage
“…for as long as their existing component(s) is (are)
still in service.”58

As with the secondary containment requirements,
states choosing this option were to begin implement-
ing the financial responsibility requirements by rule by
February 8, 2007.59

CONCLUSION
The UST Compliance Act of 2005 will have a

major impact on state authorized UST programs in the
next few years. Some state programs will potentially
need to push for new legislative changes, promulgate
new rules, and issue new guidance to meet the exten-

Energy Policy Act of 2005 (continued from page 3)



sive new requirements of the Act and keep federal
funding in tact. As a result, UST practitioners need to
be aware of these new changes and advise their clients
in the UST business of the major changes that they
can expect in the coming years. !

Wilson S. Buntin is the Assistant General Counsel for the
Tennessee Department of Environment and Conservation
(TDEC). He received his B.A. (1999) from Davidson College,
J.D. (2003) from the University of Memphis Cecil C.
Humphreys School of Law, and LL.M. in Environmental Law
(2005) from the George Washington University Law School.
This article represents the personal views of the author and not the
Tennessee Department of Environment and Conservation.

NOTES
1. Energy Policy Act of 2005, Pub. L. No. 109-58, 119

Stat. 594 (2005).
2. U.S. Envtl. Prot. Agency, New Legislation Requires

Changes to the Underground Storage Tank Program, available at
http://www.epa.gov/oust/fedlaws/nrgo5_01.htm (last visited
Jan. 16, 2007). 

3. Solid Waste Disposal Act, 42 U.S.C. § 6991 et seq.
4. U.S. Envtl. Prot. Agency, New Legislation Requires

Changes to the Underground Storage Tank Program, avail-
able at http://www.epa.gov/oust/fedlaws/nrgo5_01.htm (last
visited Jan. 16, 2007)

5. Id.
6. See Linda Roeder, Energy Law Includes New

Inspection, Delivery Provisions for Underground Tanks, 36
Env’t Rep. (BNA) 32 (August 12, 2005).

7. See Joyce Hedges, States Concerned Over Lack of
Funding, Deadlines to Implement New Requirements, Env’t
Rep. (BNA) (July 28, 2006).

8. Id. EPA expects to issue eight to ten guidance docu-
ments in total to the states implementing the Act. Id.

9. Id.
10. This article only covers new requirements of the UST

Act of 2005, which the author considers most significant,
and does not discuss all new requirements that may impact
product deliverers or owners/operators of USTs.

11. Pub. L. No. 109-58, § 1527(a)(1) (codified at 42
U.S.C. 6991k). The full text of the Act is available on EPA’s
website at www.epa.gov/oust/fedlaws/publ_109-058.pdf (last
visited Jan. 22, 2007).

12. Id. § 1527(a)(2).
13. U.S. Envtl. Prot. Agency, GRANT GUIDELINES

TO STATES FOR IMPLEMENTING THE DELIVERY
PROHIBITION PROVISION OF THE ENERGY POLICY
ACT OF 2005, available at www.epa.gov/oust (August
2006).

14. Id. at 1.
15. Id at 4.
16. Id. Examples of equipment violations include failure

to install the following: spill prevention equipment, overfill

protection equipment, leak detection equipment, corrosion
protection equipment, and other conditions a state deems
appropriate. Id.

17. Id. at 5. In addition, the guidelines provide that states
should classify USTs as ineligible for failure to maintain
financial responsibility, “…failure to protect buried metal
flexible connectors; or other conditions a state deems appro-
priate.” Id.

18. Id.
19. Id.
20. Id.
21. Id. at 6.
22. Id.
23. Id.
24. Id.
25. Id.
26. Id.
27. Id.
28. Tenn. Code. Ann. 68-215-101 et seq.
29. Tenn. Code. Ann. § 68-215-106(c)(2).
30. Tenn. Code. Ann. § 68-215-106(c)(3).
31. The Tennessee Division of Underground Storage

Tanks does not distinguish between operational and equip-
ment violations as the guidelines do. Instead, the Division
considers all violations of the TN UST Act to be operational
violations.

32. The Division already has the statutory authority
under the Tennessee UST Act to affix a red tag to a dis-
penser or fill pipe of a UST without a certificate. Tenn. Code.
Ann. 68-215-106(c)(2). The Tennessee UST Act further
specifies that removing this red tag without authorization is
a class C misdemeanor. Id. In addition, the Division can
impose a civil penalty of up to $10,000 for each delivery of
petroleum to a UST without a certificate. Tenn. Code. Ann.
§ 68-215-121.

33. In cases where the Division believes there is an immi-
nent threat to the public health, safety, or welfare, the
Division will consider summarily suspending a UST certifi-
cate and red tagging the tanks before a final order is reached
pursuant to Tenn. Code. Ann.4-5-320(c).

34. Pub. L. No. 109-58, § 1524(a)(1) (codified at 42
U.S.C. 6991i).

35. See Id. § 1524(a)(1).
36. § 1524(b)(1).
37. Id.
38. Tenn. Code Ann. § 68-215-107(e)(11). Tennessee

also requires a certification program for “…installers of and
service providers for tank systems.” Id.

39. Pub. L. No. 109-58, § 1530(a)(i) (codified at 42
U.S.C. 6991b).

40. Id. § 1530(a)(i)(1). The Act clarifies that USTs
and/or piping that is only repaired are not required to be sec-
ondarily contained under the Act. Id. § 1530(a)(i)(1)(E).
New motor fuel dispensers installed within 1,000 feet of an
existing community water system or any existing potable
drinking water well must have under dispenser containment.

5



6

ecently, George Mayo with Fisher & Arnold
Environmental got together with Chuck
Head, the TDEC Senior Director for Land

Resources in the Bureau of Environment, to discuss
various aspects of Land Resources including structure,
philosophy, successes, challenges, and legislative ini-
tiatives. George and Chuck have been colleagues and
friends for over 20 years, meeting in the mid-1980s
when both were Program Managers in the TDEC
Division of Ground Water Protection. 

George Mayo: You are the Senior Director for Land
Resources in the Bureau of Environment. What are
your main duties in this position (or what is your job
description?)

Chuck Head: There were fundamental organiza-
tional changes at TDEC in 2005 when Governor
Bredesen appointed Jim Fyke as Commissioner and
Paul Sloan as Deputy Commissioner for the Bureau of
Environment. One of Commissioner Sloan’s first
moves was to create Senior Director positions to work
with the 11 different environmental divisions and our
eight environmental field offices. There is a Senior
Director who works with the Division Directors for
each of the media (air, water and land) and a Senior
Director for Field Operations. An office for
Environmental Assistance was also created that
reports directly to the Deputy Commissioner. 

The Senior Directors primarily work with the envi-
ronmental divisions to insure that resources are in
place (staff, funding, appropriate regulations and poli-
cies, etc.) to meet our primary mission of protecting
Tennessee’s environment and addressing environmen-
tal problems as they occur. The Senior Directors serve
as a resource to the environmental directors when
developing statewide policies and procedures, insure
consistency in application of regulatory requirements
across our state and work hand in hand with the

Divisions to improve business processes when possible.
TDEC is entrusted with funds from the citizens of
Tennessee and we need to insure that we use those tax
dollars effectively and efficiently in implementation of
our environmental regulatory programs. Our goal is to
provide protection of our environment and public
health using sound science in combination with effec-
tive and efficient decision-making.

As Senior Director for Land Resources I work with
the Divisions of Geology, Department of Energy
Oversight, Remediation, Solid Waste Management
and Underground Storage Tanks. The job is challeng-
ing to me, and I will admit that at times I am outside
my comfort zone. The good news for me is that the
Directors of the Divisions I work with are well quali-
fied, experienced and well versed in their responsibili-
ties and my fellow Senior Directors — Tracy Carter,
David Draughon and Brenda Apple — are committed
to working together to make TDEC successful.
Further, we have hardworking, professional staff mem-
bers in each of the divisions..

George Mayo: How many employees does that
entail and what would be the overall budget for Land
Resources?

Chuck Head: The overall budget for the Divisions
in Land Resources is approximately $50,000,000 with
approximately 360 staff members across the state. Our
operational budget is approximately $24,000,000 and
$26,000,000 devoted to environmental assistance pro-
grams such as grants for waste tire disposal and used oil
recycling, assistance with environmental clean-up for
underground storage tanks and drycleaner owners and
operators and technical assistance with solid and haz-
ardous waste issues. Among the five environmental
divisions we regulate activities at approximately
20,000 different physical locations across the state.

George Mayo: Over the past year, what are some
key accomplishments made?

Chuck Head: TDEC has made great progress on
several fronts. Our Divisions of Solid Waste and
Remediation have worked together to develop similar
processes for the investigation and remediation of
brownfield sites. We have an interim process that has
been well accepted for determining which division will
manage new brownfield sites as parties apply and we
have established a common approach for collecting
the cost of our review of brownfield applications.

R

An Interview With the ‘Head’ Guy in Land
Resources
By George Mayo

Chuck Head, TDEC
Senior Director for
Land Resources in 
the Bureau of
Environment, is 
interviewed by George
Mayo of Fisher &
Arnold Environmental
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We have made a change in the regulation of oil
and gas in Tennessee. The inspection of oil and gas
wells as well as the enforcement required when vio-
lations occur has been reassigned from the Division
of Geology to the Division of Water Pollution
Control. The strategy behind this change is that
when there are environmental problems associated
with oil and gas wells, typically there are water pol-
lution problems that occur. There are typically over-
laps between the Oil and Gas rules and the Water
Pollution Control rules if water pollution occurs.
The Division of Water Pollution Control is familiar
with the typical mechanisms for addressing water
pollution and we have one division involved with
the regulatory issue rather than two.

Our Division of Underground Storage Tanks has
made great progress in reviewing the investigation and
clean-up processes used in resolving leaking UST
problems. The Division has had over 6,000 leaking
UST sites reported since 1988, but today there are less
than 700 sites that are in the investigation and clean-
up mode. The Division is ready to move forward with
its revised Risk Based Corrective Action process,
which should target clean-up funds to the sites with
the greatest environmental threat. Currently, the
Division is meeting its requirements to process reim-
bursement requests within 45 days of receipt. The
Division has reimbursed UST owners and operators
over $275,000,000 for environmental investigation
and clean-up costs since its inception. The UST
Clean-up Fund has an unobligated balance of about
$16,000,000. When the Division moves forward with
its new ground water clean-up strategy, the fund bal-
ance will be critical in its success.

George Mayo: Over the past year, what are some
challenges faced?

Chuck Head: We need to promote brownfield
development in Tennessee. For TDEC brownfield
development is a wonderful environmental tool.
Typically, everyone benefits: property that has envi-
ronmental damage is investigated and remediated to
help prevent future problems, “green” property that
would be used for development remains undeveloped,
local cities and counties have property returned to the
tax roles and what was once an eyesore becomes an
important part of the community. 

Another aspect of brownfield development involves
TDEC better understanding two key components of
property development: the financial investment that
time represents and the time constraints that develop-
ers face when determining whether to develop brown-
field sites or build on “green” properties. The old phrase
“time is money” is true. If we can react to proposals for
developing brownfield sites in a timely fashion more

brownfield development will occur. TDEC always has
the responsibility of insuring that it protects local pub-
lic health and the environment when as it makes deci-
sions. When we effectively partner with the develop-
ment community, everyone benefits.

We are also looking at how we manage solid waste
in Tennessee. Our goals are to increase the reuse and
recycling of solid waste. Our initial goal was to reduce
the amount of solid waste buried in traditional munic-
ipal landfills by 25% over a five-year period. To be suc-
cessful, three things have to happen; the local citizen
has to support recycling, there has to be convenient
opportunities for people to recycle and there must be
markets for recycling and/or reusing materials. 

George Mayo: The legislature is in session, what
are some departmental legislative initiatives related to
Land Resources for this session?

Chuck Head: TDEC has several initiatives in this
year’s legislative package. We think it is important for
local citizens to have more and better opportunities to
properly dispose of hazardous waste. Proposals have
been made in the Solid Waste Act to provide for more
permanent household hazardous waste collection loca-
tions; we currently have four (Knoxville,
Chattanooga, Nashville and Memphis). The proposal
would help fund up to 10 more locations where citi-
zens can take household hazardous waste all year long
without a charge.

We are looking at the mechanisms used to dispose
of used tires. Currently, counties work with us to col-
lect and send used tires for beneficial reuse rather than
disposal. This conserves energy and saves landfill
space. However, local counties often do not receive
enough funding from the state to pay the full cost of
used tire management. We are looking for ways to
increase support this activity.

Old municipal landfills that were permitted in the
early days of the Solid Waste Program can represent a
potential threat to the local environment. While
these landfills were built to the design standards in
place at the time, the design criteria then were not as
rigorous as they are today. We have identified the
landfills in question and have begun to investigate
them for potential problems. These landfills were
built, operated and closed before Tennessee required
the landfill owners and operators to have financial
assurance to address any environmental problems. We
are exploring the opportunity to provide grants to the
owners and operators of these old landfills should they
have releases and require environmental investigation
and clean-up. The grants would require the landfill
owner and operator to provide a match to funds pro-
vided by the state.

(continued on page 8)



teams to the Semifinal Round. In the Semifinals,
Memphis defeated Arizona State University and
Washington University in Saint Louis. The team com-
peted in the final round against Georgetown University
and Lewis & Clark Law School. Melissa Van Pelt and
Tamara Zellars Buck argued before the final round
bench of the Honorable Carlos Lucero (United States
Court of Appeals for the Tenth Circuit), the Honorable
Robert Smith (State of New York Court of Appeals),
and the Honorable Kathie Stein (Environmental
Appeals Board, U.S. EPA). Following a round
described by the presiding judges as extremely close
between all three teams, Georgetown University was
declared the overall winner. 

UNIVERSITY OF TENNESSEE ENVIRONMENTAL
LAW MOOT COURT TEAM
Although the University of Tennessee team did not
advance to the quarterfinals, Dean Hill Rivkin of the
University of Tennessee College of Law was pleased
with the team’s mastery of the issues and thought
that the team performed very well. In one round,
Lindsey Laughner was designated Best Oralist among
the six advocates. !

NOTE
Additional information on the Competition, including
Team Briefs and the 2007 Final Round Webcast can be
found at http://www.law.pace.edu/environmentalm/ (last vis-
ited April 23, 2007).
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George Mayo: The Brownfields process considers
Phase I and II environmental assessments as initial
steps. Will there be any changes incorporating the
new All Appropriate Inquiries regulations into the
Brownfields process?

Chuck Head: TDEC is aware of the requirements
for Phase I and Phase II environmental assessments as
required under the federal CERCLA amendments as a
part of the brownfield process and limiting liability for
prospective purchasers, innocent land owners and
adjacent property owners. We believe the Tennessee
statute, Tenn. Code Ann. 68-212-224, and the federal
statute mesh well. The process TDEC follows for
investigation and clean-up of “brownfields” accepts
the information provided in traditional Phase I and
Phase II investigations. However, we review the infor-
mation provided in these reports and if our staff mem-
bers believe that additional information is required to
define the extent of soil and/or ground water contam-
ination, we ask that further information be provided.

We are watching with interest the effort underway
by the American Society for testing and materials to
revise its Phase I and Phase II Standards. 

George Mayo: Who was the baseball player who
said “go big or stay home”? I remember you said that
when we worked together in the 1980s. I quote you
as saying that all the time, but don’t remember who
said it first.

Chuck Head: “Go big or stay home” is a phrase I
learned in college from an old softball buddy from
Perry County. It summarizes well my belief about

commitment to a cause or a goal. To me it is impor-
tant that once a decision is made and I am charged
with accomplishing a mission or making a change in
business operations, I am required to embrace the
charge whole-heartedly with total commitment to
success. This includes helping instill in all the folks
working with me the importance of completing the
mission. You cannot pretend; the people I work with
are intelligent and can easily determine whether I am
committed to a task or not. The other side of this is
that if I cannot completely embrace a mission or
challenge set before me, I need to step aside and let
someone else serve as the champion. !

Chuck Head has a B.S. in chemistry from Austin Peay
State University and an M.S. in Environmental and
Water Resources Engineering from Vanderbilt
University. Prior to being the TDEC Senior Director for
Land Resources for the past eighteen months, He spent
four years as TDEC Nashville Environmental Field
Office Director and twelve years as the Director of the
TDEC UST Division.

George D. Mayo P.G. holds B.S. and M.S. degrees in
geology from the University of Memphis. He spent six
years with the TDEC’s predecessor in the Divisions of
Solid Waste Management and Ground Water Protection.
He also has twenty four years of consulting experience, the
past four and an half with Fisher & Arnold
Environmental. His career has focused on investigation
and remediation of soil and ground water contamination
from USTs, dry cleaner sites, RCRA sites and
Brownfields sites.

An Interview With the ‘Head’ Guy in Land Resources (continued from page 7)

Environmental Law Section Lends Support (continued from page 1)
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From left to right: Professor David Case, Tiffany Taylor, Melissa Van Pelt and Tamara Zellars Buck
from the University of Memphis Cecil C. Humphreys School of Law.

From left to right: Anne Passino, Lindsey Laughner and John Dawson from University of Tennessee
College of Law.
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Id. § 1530(a)(i)(1)(D). However, under-dispenser contain-
ment is not required if only the dispenser is replaced and no
“…equipment necessary to connect the dispenser to the
UST system…” is installed. Id. § 1530(a)(i)(1)(F)(iii).

41. Id. § 1530(a)(i)(2). 
42. See Id. § 1530(b). The Act requires EPA to require

states to select secondary containment or financial responsi-
bility “…18 months after the date of enactment of this sub-
section…” which comes to February 8, 2007. See Id.

43. U.S. Envtl. Prot. Agency, Grant Guidelines to States
for Implementing the Secondary Containment Provision of the
Energy Policy Act Of 2005, available at www.epa.gov.oust
(November 2006).

44. Id at 5.
45. Id.
46. Id.
47. Id. According to EPA’s guidelines, “…interstitial

monitoring must meet the release detection requirements in
40 C.F.R. 280.43(g).”

48. Id. at 5. The EPA guidelines define “community
water system” as a “…public water system which serves at
least 15 service connections used by year round residents or
regularly serves at least 25 year round residents.” Id. The
guidelines define “potable drinking water well” as “…any
hole (dug, driven, or bored) that extends into the earth until
it meets groundwater which: supplies water for a non-com-
munity public water system, or otherwise supplies water for
household use (consisting of drinking, bathing, and cooking,
or other similar uses). Id. at 4.

49. Id. at 8.
50. Id. at 6.
51. Id.
52. Id. at 7.
53. These rules are currently being reviewed by the

Tennessee Attorney General and will become effective sev-
enty-five days from the date they are filed with the Tennessee
Secretary of State’s Office. See Tenn. Code. Ann. § 4-5-207.

54. Id. at 8.
55. See Pub. L. No. 109-58, § 1530(a)(i)(2) (codified at

42 U.S.C. 6991b).
56. U.S. Envtl. Prot. Agency, Grant Guidelines to States

for Implementing the Financial Responsibility and Certification
Provision of the Energy Policy Act Of 2005, available at,
www.epa.gov/oust (May 2006).

57. Id. at 4.  In the guidelines, EPA cautions states that if
they allow installers and manufacturers to use the state UST
Fund to meet the financial responsibility requirements, as
many states do for owners or operators of USTs, then the
state should charge manufacturers and installers an appropri-
ate fee for such coverage.   The EPA does not want these new
financial responsibility requirements to impose any hardship
on state UST Fund’s ability to pay for clean ups of releases.
Id. at 5.

58. Id. at 4.  Perhaps realizing that this requirement could
be unreasonably burdensome and expensive, EPA, in its draft
guidelines, requested input from commentators on the use of
an “…alternative time frame for coverage.” Id. 

59. Id. at 2.

Energy Policy Act of 2005 (continued from page 2)
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